
OFFICE OF THE ATTORNEY GENERAL
STATE OF ILLINOIS

KWAME RAOUL
ATTORNEY GENERAL

June 7, 2019

Via electronic mail

Mr. Charles Braly
cpbraly@aol. com

Via electronic mail

Ms. Nancy Newby
FOIA Officer

Washington County Hospital
705 South Grand Avenue

Nashville, Illinois 62263

nnewby@washingtoncountyhospital. org

RE: FOIA Request for Review — 2018 PAC 53457

Dear Mr. Braly and Ms. Larkin: 

This determination is issued pursuant to section 9. 5( 0 of the Freedom of
Information Act ( FOIA) ( 5 ILCS 140/ 9. 5( 0 (West 2016)). For the reasons that follow. the

Public Access Bureau concludes that the Washington County Hospital ( Hospital) improperly
withheld records responsive to Mr. Charles Braly' s May 11, 2018, FOIA request. 

On that date, Mr. Braly submitted two FOIA requests to the Hospital seeking. in
relevant part, a consultant' s report referred to as the Plante Moran Report ( PM Report), and the

Management Services Agreement ( SSM Agreement) between the Hospital and SSM Health

Good Samaritan Hospital — Mt. Vernon ( SSM Health). On May 29, 2018, the Hospital denied
Mr. Braly' s requests for the PM Report and the SSM Agreement pursuant to sections 7( 1)( f) and
7( 1)( g) of FOIA ( 5 ILCS 140/ 7( 1)( 0, ( 1)( g) ( West 2016), as amended by Public Acts 100- 26, 
effective August 4, 2017; 100- 201, effective August 18, 2017). On June 5, 2018, this office

received Mr. Braly' s Request for Review contesting the Hospital' s denial. 

On June 25, 2018, the Public Access Bureau sent a copy of the Request for
Review to the Hospital and asked it to provide un -redacted copies of the responsive records for
this office' s confidential review together with a detailed explanation of the Hospital' s factual and
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legal bases of the reasons for the denial. On July 13, 2018, the Hospital furnished copies of the
records and a written response. Along with un -redacted copies for this office' s confidential
review, the Hospital' s response included redacted copies of the PM Report and the SSM

Agreement. The Hospital indicated that it was only asserting that the redacted portions of the
records were exempt from disclosure pursuant to sections 7( 1)( f) and 7( 1)( g) of FOIA. On July
26, 2018, this office forwarded the Hospital' s written response to Mr. Braly. He replied on
August 6, 2018. 

DETERMINATION

All public records in the possession or custody of a public body are presumed to
be open to inspection and copying ( 5 ILCS 140/ 1. 2 ( West 2016)), and exemptions to disclosure
are to be narrowly construed. Lieber v. Board of Trustees of Southern Illinois Univ., 176 111. 2d
401, 408 ( 1997); see also 5 ILCS 140/ 1 ( West 2016). A public body " has the burden of proving
by clear and convincing evidence" that a record is exempt from disclosure. 5 ILCS 140/ 1. 2
West 2016). 

Section 7( 1)( f) of FOIA

In its response to this office, the Hospital asserted that three portions of the PM

Report are exempt pursuant to section 7( 1)( f) of FOIA, which exempts from disclosure

p] reliminary drafts, notes, recommendations, memoranda and other records in which opinions
are expressed, or policies or actions are formulated, except that a specific record or relevant

portion of a record shall not be exempt when the record is publicly cited and identified by the
head of the public body." The section 7( 1)( f) exemption applies to " inter- and intra -agency
predecisional and deliberative material." Harwood v. McDonough, 344 111. App. 3d 242, 247

1st Dist. 2003) ( Emphasis added.). Section 7( 1)( f) is " intended to protect the communications

process and encourage frank and open discussion among agency employees before a final
decision is made." Harwood, 344 111. App. 3d at 248. The Illinois Appellate Court has stated
that " purely factual material" is not exempt from disclosure under section 7( 1)( f) unless the
factual material is " inextricably intertwined" with predecisional discussions. Watkins v. 

McCarthy, 2012 IL App ( 1st) 100632, ¶ 36, 980 N. E. 2d 733, 743 ( 2012) ( quoting Enviro Tech
International, Inc. v. United States Environmental Protection Agency, 371 F. 3d 370, 374- 75 ( 7th
Cir. 2004)). " Factual information includes that which is collected within investigative reports, 
such as affidavits of witnesses and investigator' s interviews[.]" State Journal -Register v. 

University of Illinois Springfield, 2013 IL App ( 4th) 120881, ¶ 27, 994 N. E. 2d 705, 713 ( 2013). 
Further, a public body that asserts the deliberative process exemption " has the burden of
establishing what deliberative process is involved, and the role played by the documents in issue
in the course of that process." Coastal Stales Gas Corp. v. Department of Energy, 617 F. 2d 854, 
868 ( D. C. Cir 1980)." 
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This exemption encompasses " communications between government agencies and

outside consultants whose analyses and recommendations ' played essentially the same part in an
agency' s process of deliberation as documents prepared [ internal citation] by agency personnel
might have done."' Harwood, 344 Ill. App. 3d at 248 ( quoting Department of the Interior v. 
Klamath Water Users Protective Assn, 532 U. S. 1, 10, 121 S. Ct. 1060, 1067 ( 2001)). The

Harwood court explained, "[ t] he pivotal fact that remains constant in each case in which the

exemption has been extended to consultants' documents is that ' the consultant does not represent

an interest of its own, or the interest of any other client, when it advises the agency that hires
it."' Harwood, 344 111. App. 3d at 248 ( quoting Klamath, 532 U. S. at 11. 121 S. Ct. at 1067) 
Emphasis added.). The Harwood court found that the exemption applied to a consultant' s report

that a public body had relied upon in formulating a policy decision. Harwood, 344 III. App. 3d
at 248. 

The Hospital explained in its response to this office that " the PM report was

commissioned to assist [ the Hospital] and SSM evaluate various aspects of prospective

relationships[.]" 1 Accordingly, in preparing the report at issue, Plante Moran was representing
two separate clients, the Hospital and SSM Health. SSM Health is a private entity rather than a

public body, and it has independent interests that do not necessarily align with the Hospital. 
Because Plante Moran was representing interests other than the Hospital' s and because its report
was prepared for SSM Health as well as the Hospital, the report is not " inter- or intra -agency" 
predecisional and deliberative material within the scope of the section 7( 1) 0) exemption. 

Accordingly, this office concludes that the Hospital has not sustained its burden of establishing
that the redacted portions of the PM Report are exempt from disclosure pursuant to section

7( l)( f) of FOIA. 

Section 7( 1)( g) of FOIA

The Hospital' s response to this office also asserted that it withheld the information

redacted from the PM Report and the SSM Agreement on the basis of section 7( 1)( g) of FOIA, 
which exempts from disclosure: 

Trade secrets and commercial or financial information

obtained from a person or business where the trade secrets or

commercial or financial information are furnished under a claim

that they are proprietary, privileged or confidential, and that
disclosure of the trade secrets or commercial or financial

information would cause competitive harm to the person or

Letter from Nancy M. Newby, FOIA Officer, Washington County Hospital, to S. Piya
Mukherjee, Assistant Attorney General, Public Access Bureau ( July 12, 2018), at 1. 
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business, and only insofar as the claim directly applies to the
records requested. ( Emphasis added.) 

For a record to be exempt from disclosure under section 7( 1)( g): 

T] he document must contain ( 1) a trade secret, commercial, or

financial information, ( 2) that was obtained from a person or

business where the trade secrets or commercial or financial

information are furnished under a claim that they are either ( a) 
proprietary, ( b) privileged, or ( c) confidential, and ( 3) that
disclosure of the trade secrets or commercial or financial

information would cause competitive harm to the person or

business. ( Emphasis in original.) Chicago v. Janssen

Pharmaceuticals, Inc, 2017 IL App ( 1st) 150870, ¶ 27, 78 N. E. 3d
446, 455 ( 2017). 

Thus, a public body must demonstrate that disclosing documents would cause competitive harm
in order for the documents to be withheld pursuant to section 7( 1)( g). Janssen, Inc., 2017 IL

App ( 1st) 150870, ¶ 29, 78 N. E. 3d at 456. "' To show substantial competitive harm, the agency
must show by specific factual or evidentiary material that: ( 1) the person or entity from which
information was obtained actually faces competition; and ( 2) substantial harm to a competitive
position would likely result from disclosure of the information in the agency' s records.'" Cooper
v. Dept of the Lottery, 266 Ill. App. 3d 1007, 1013 ( 1st Dist. 1994) ( quoting Calhoun v. Lyng, 
864 F. 2d 34, 36 ( 5th Cir. 1988)). " Parties opposing disclosure need not demonstrate actual
competitive harm; instead, they need only show actual competition and a likelihood of
substantial competitive injury in order to 'bring [ that] commercial information within the realm
of confidentiality."' New Hampshire Right to Life v. United States Dept of Health & Human

Services, 778 F. 3d 43, 50 ( 1st Cir. 2015) ( quoting Public Citizen Health Research Group v. Food
Drug Administration, 704 F. 2d 1280, 1291 ( D. C. Cir. 1983)). 

Based on this office' s comparison of the un -redacted PM Report with the redacted

report, the Hospital redacted: ( 1) a fact regarding revenue, ( 2) a statement relating to
employment needs, and ( 3) information concerning a proposed contract adjustment. In support
of its assertion of section 7( 1)( g), the Hospital stated that " the content [ of the PM Report] was
used in developing and evaluating a proprietary business model that, if disclosed, would be
valuable to SSM' s competitors and would cause harm to SSM." 2

2Letter from Nancy M. Newby, FOIA Officer, Washington County Hospital, to S. Piya
Mukherjee, Assistant Attorney General, Public Access Bureau ( July 12, 2018), at 1. 
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From the SSM Agreement, the Hospital redacted: ( 1) certain terms regarding the

compensation the Hospital agreed to pay SSM Health for its management services and ( 2) a list
of SSM Health' s program services. Regarding the SSM Agreement, the Hospital stated " if the
Agreement were released for public consumption, the financial, business model, and other

information contained in it would be of value to SSM' s competitors and would cause harm to

SSM in the market. i3

As an initial matter, the Hospital has not established that all of the redacted

information was " obtained from a person or business," as required by section 70)( g). 

Specifically, section 4. 1( a) of the SSM Agreement, which describes the compensation that the
Hospital agreed to pay for SSM Health' s management services was not " obtained," but rather, 
negotiated. In Better Government Association v. Village of Rosemont, 2017 IL App ( 1st) 
161957, ¶ 27, 82 N. E. 3d 710, 717 ( 2017), the Appellate Court, First District, found that " the final

negotiated price of a contract does not qualify as ' information obtained' from a purchaser, within
the meaning of section 7( 1)( g)." The Better Government Association court cited the Supreme

Court of Rhode Island for the proposition that " unlike documents reflecting the negotiation
process, final agreements, the ' fruits' of negotiation, should be available to the public * * *. 

Certainly, the final prices, the consideration offered by the purchaser of the goods and
services, were part of the final contract and thus must be disclosed." 2017 IL App ( 1st) 161957, 

26, 82 N. E. 3d at 717 ( quoting Providence Journal Co. v. Convention Center Authority, 824
A.2d 1246, 1248 ( R. I. 2003)). Similarly, here, the compensation terms that. were negotiated by
the Hospital and SSM Health do not fall within the scope of section 7( 1)( g) and are not exempt
from disclosure. 

Moreover, the Attorney General has issued a binding opinion concluding that
r] ecords documenting the publicly funded cost of services purchased by a State agency do not

constitute trade secrets, or commercial or financial information, within the scope of section

7( 1)( g)." Ill. Att' y Gen. Pub. Acc. Op. No. 14- 005, issued June 30 2014, at 8 ( financial terms of
public body' s contracts with private lottery manager not exempt from disclosure under section

7( 1)( g) because they directly related to the use of public funds); see also 111. Atfy Gen. Pub. Acc. 
Op. No. 14- 016, issued December 2, 2014, at 12 ( financial terms of public body' s lease
agreements directly relate to its receipt of public funds and therefore were not exempt from
disclosure under section 7( 1)( g)); 111. Att'y Gen. Pub. Acc. Op. No. 17- 003, issued May 26, 2017, 
at 11- 12 ( billing invoices and financial terms of public body' s contract for the management and
operation of its wastewater treatment facility were not exempt from disclosure under section
7( 1)( g) because the terms related to the public body' s use of public funds). Those conclusions
were partly based on article VIII, section 1( c) of the Illinois Constitution of 1970 and section 2. 5

Letter from Nancy M. Newby, FOIA Officer, Washington County Hospital, to S. Piya
Mukherjee, Assistant Attorney General, Public Access Bureau ( July 12, 2018), at 1. 
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of FOIA ( 5 ILCS 140/ 2. 5 ( West 2016)). Article VIII, section 1( c) of the Illinois Constitution of

1970 provides that "[ r] eports and records of the obligation, receipt and use of public funds of the

State, units of local government and school districts are public records available for inspection

by the public according to law." Section 2. 5 of FOIA correspondingly provides that "[ a] I] 
records relating to the obligation, receipt, and use of public funds of the State. units of local
government, and school districts are public records subject to inspection and copying by the
public." Because information pertaining to the use of public funds is expressly subject to
disclosure under section 2. 5 of FOIA, and because this office has not received information to

suggest that the management services provided by SSM Health to the Hospital are not paid with
public funds, this office concludes that the Hospital has not demonstrated by clear and

convincing evidence that the compensation information contained in section 4. 1( a) of the SSM
Agreement is exempt from disclosure under section 7( 1)( g). 

The Hospital' s response to this office emphasized that both the PM Report and

SSM Agreement were subject to a nondisclosure agreement between the Hospital and SSM

Health. The Hospital did not provide a copy of that nondisclosure agreement for this office' s
review, however, so this office is unable to determine whether the remaining redacted
information from either the PM Report or the SSM Agreement was provided under a claim of

confidentiality. The Hospital also stated that the SSM Agreement included a confidentiality
provision. It states, in relevant part, that: 

During the term of this Agreement and thereafter, MANAGER and
OWNER, and their directors, officers, employees, agents, 

successors and permitted assignees shall hold Confidential

Information in the strictest confidence, and shall use their best

efforts to protect the Confidential Information from disclosure to

third parties as they protect their most confidential business
information. * * * For purposes of this Agreement, " Confidential

Information" shall include without limitation Hospital' s records

including medical records); utilization review and quality
assurance programs and records; and MANAGER' s finances, 

earnings, volume of business, office methods, systems, practices, 

plans, contracts and all similar information. lal

The definition of "Confidential Information" does not appear to include the list of SSM Health

programs and services that the Hospital redacted. Further, " contracts" does not encompass the

Letter from Nancy M. Newby, FOIA Officer, Washington County Hospital, to S. Piya
Mukherjee, Assistant Attorney General, Public Access Bureau ( July 12, 2018), Management Services Agreement, 

13. 
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SSM Agreement because that agreement is defined and referred to as " Agreement" in the

document. 

However, even if the redacted information was obtained by the Hospital under a

claim of confidentiality, the Hospital has not met its burden of establishing that disclosure of the
information would cause harm to SSM Health. The Hospital' s competitive harm arguments are

vague and conclusory. In particular, the Hospital has not detailed what competition SSM Health
faces and how the specific information redacted from the records could be used to harm SSM

Health. As a result, the Hospital' s statements regarding competitive hams are generalized and do
not detail how harm would arise or how substantial the harm would be. These generalized

statements are not sufficient to demonstrate that disclosure of the redacted information would

cause competitive harm to any person or business. Accordingly, this office concludes that the
Hospital has not sustained its burden of demonstrating that the information redacted from the PM
Report or the SSM Agreement is exempt from disclosure pursuant to section 7( 1)( g) of FOIA. 
This office requests that the Hospital provide un -redacted copies of the records to Mr. Braly. 

The Public Access Counselor has determined that resolution of this matter does

not require the issuance of a binding opinion. This file is closed. If you have any questions, 
please contact me at ( 312) 814- 5383. 

Very truly yours, 

S. PIYA MUKHERJEE

Assistant Attorney General
Public Access Bureau
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